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I. INTRODUCTION 

 Appellants Michael Seligsohn and Ray Castillo, both police officers employed by 

City College of San Francisco (College), a community college, appeal from a judgment 

of the San Francisco Superior Court denying their petition for a writ of mandate and 

complaint for declaratory relief seeking disclosure of complaints filed against each of 

them with the College’s Office of Affirmative Action.  We reverse.     

II. FACTUAL AND PROCEDURAL BACKGROUND 

 In September 2001, appellant Castillo was assigned to investigate matters 

pertaining to a faculty member at the College.  In November 2001, Castillo and another 

officer involved in that investigation learned that a complaint accusing them of 

discrimination and harassment based on the complainant’s “national origin and religion” 

and involving the September 2001 investigation might be filed, and retained counsel.  On 

December 6, 2001, such a complaint was in fact filed; Castillo was formally notified of it 

by a letter dated January 29, 2002, from respondent Linda Jackson, Associate Dean of the 

College and Coordinator of its “Office of Affirmative Action” (OAA).  The letter stated 

that a faculty member with a Middle Eastern name had “filed a complaint of 

discrimination and harassment against you based on his national origin and religion 
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concerning incidents which began September 12, 2001.”  Copies of this letter were sent 

to Castillo’s superior (who is now retired), Chief Gerald DeGirolamo, and the College’s 

Vice Chancellor of Finance and Administration, respondent Peter Goldstein.  At some 

unspecified point of time, the complaining faculty member “made aspects of his claims 

against . . . Castillo public by conducting an interview with the campus newspaper . . . .” 

 On February 22, 2002, Castillo and his attorney met with Jackson and a private 

investigator employed by and reporting to her, respondent David Reuben.  At that 

meeting, Castillo was allegedly interrogated by both Jackson and Reuben about various 

aspects of his September 2001 investigation of the faculty member.  “Before, during and 

after” that interrogation, Castillo’s attorney requested a copy of the complaint concerning 

which Castillo was being interrogated; Jackson refused to provide a copy.   

 On or about April 5, 2002, Jackson wrote Castillo informing him that “the formal 

complaint of discrimination filed December 6, 2001” had been withdrawn and that her 

office “has ceased the investigatory process regarding this complaint.”  Castillo’s 

attorney nevertheless protested, over a considerable period of time, to both Jackson and 

the College’s General Counsel that Castillo was legally entitled to a copy of the written 

complaint filed against him, but to no avail.  Copies of all of Castillo’s counsel’s letters to 

the College’s General Counsel were sent to respondents Goldstein and Jackson.   

 On November 20, 2002, appellant Seligsohn, a sergeant in the College’s police 

force, received a letter from Jackson advising him that a student at the College had filed 

“informal charges of discrimination and harassment against [him] based on race and 

color” and relating to an incident allegedly occurring on October 2, 2002, at the College’s 

“Phelan/Ocean campus.”  As was the case with Castillo, copies of the letter went to both 

Seligsohn’s superior, former Chief DeGirolamo, and Vice-Chancellor Goldstein. 

 In December 2002, Seligsohn retained the same attorney who represented Castillo 

and, on January 6, 2003, they both attended a meeting with Jackson and Reuben.  At that 

meeting, Seligsohn was interrogated by those two regarding the events of October 2, 

2002; during the questioning, Jackson and Reuben apparently consulted “notes or 

reports.”  Again, Seligsohn’s counsel requested a copy of the complaint made against his 
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client.  Again, Jackson declined, explaining that the complaint “had not been made in 

writing.”  Seligsohn’s counsel then wrote Jackson requesting not only a copy of any 

complaint, but also copies of any “transcribed notes of the complaint, reports, 

investigator notes, and other records related to the complaint” that she might have.  

Copies of that request went also to respondent Goldstein.  No such documents were ever 

provided to Seligsohn or his counsel. 

 Sometime after the January 6, 2003,1 interview of Seligsohn, the OAA determined 

that it had “no evidence to support a finding of probable cause that racial 

discrimination/harassment occurred” and closed its files relating to the informal 

complaint against Seligsohn.  The record does not reflect if, as, or when Seligsohn or his 

attorney were ever so notified.   

 On January 29, appellants filed a verified petition under Code of Civil Procedure 

section 1085 and a verified complaint for declaratory relief under section 1060 of the 

same code seeking either a writ of mandate or a declaratory judgment that, under various 

statutory provisions to be discussed below, they were entitled to production of any 

written complaints or similar documents.  The petition and complaint named as 

respondents and defendants the College and its Chancellor, Philip Day, Vice Chancellor 

Goldstein, Jackson, and Reuben.  It stated, however, that the various individual 

respondents and defendants were being sued solely in their representative capacities. 

 The petition and complaint were heard on May 5 by the superior court which, by 

order dated July 8, denied both.  A judgment to this effect was entered on July 22 and 

appellants filed a timely notice of appeal thereafter. 

III. DISCUSSION 

 The parties apparently agree that our standard of review in a case such as this is de 

novo.  This is plainly correct because, regarding a trial court’s ruling on a petition for a 

writ of mandate, an appellate court can and should make its own determination when the 

case involves the “resolution of questions of law where the facts are undisputed.”  (Evans 

                                              
 1 All further dates noted are in 2003. 



 

 4

v. Unemployment Ins. Appeals Bd. (1985) 39 Cal.3d 398, 407; see also Connell v. 

Superior Court (1997) 59 Cal.App.4th 382, 394.)  This appeal clearly involves questions 

of law, specifically the interpretation and application of provisions of (1) the Public 

Safety Officers Procedural Bill of Rights Act (Gov. Code, §§ 3300 et seq., hereafter Bill 

of Rights Act)2 and (2) the California Public Records Act (CPRA) relating to the 

inspection of public records (§§ 6250 et seq.).  And, of course, it is clear that “the 

interpretation of a statute is a question of law to be determined by the reviewing court de 

novo.”  (Diamond Benefits Life Ins. Co. v. Troll (1998) 66 Cal.App.4th 1, 5; see also 

International Federation of Professional & Technical Engineers v. City and County of 

San Francisco (1999) 76 Cal.App.4th 213, 224; Goodstein v. Superior Court (1996) 42 

Cal.App.4th 1635, 1641.) 

 The parties also appear to agree, as do we, that appellants Seligsohn and Castillo 

are both “public safety officers” and “peace officers” under California law.  (See, 

respectively, § 3301 and Pen. Code, § 830.32.) 

 Appellants present three principal arguments as to why the trial court erred in 

denying their petition for a writ of mandate and complaint for declaratory relief, namely 

that the complaints against Castillo and Seligsohn and related documents should have 

been produced to them pursuant to (1) section 3303, subdivision (g) (section 3303(g)), of 

the Bill of Rights Act, (2) sections 3305 and 3306 of that act, and (3) sections 6250, 

6254, and 6255 of the CPRA.  We shall discuss the first two contentions in the order just 

mentioned but, for the reasons noted below, conclude we need not reach the third, CPRA, 

issue.   

 First of all, a few words are in order regarding the background of the 1976 Bill of 

Rights Act of which sections 3303(g), 3305 and 3306 are a part.  Our Supreme Court 

recently summarized the purposes of the act as follows: “The Bill of Rights Act declares 

‘that effective law enforcement depends upon the maintenance of stable employer-

                                              
 2 All further statutory references are to the Government Code unless otherwise 
noted. 
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employee relations, between public safety employees and their employers.’  (§ 3301.)  

Among other things, the Act guarantees public safety officers the right to view any 

adverse comment placed in their personnel files (§ 3305) and to file, within 30 days, a 

written response, which will be attached to the adverse comment.  (§ 3306.)  These 

provisions reflect the public’s interest in good relations between peace officers and their 

employers, including protecting peace officers from unfair attacks on their character.  

Peace officers, in particular, must confront the public in a way that may lead to unfair or 

wholly fabricated allegations of misconduct from disgruntled citizens.  Law enforcement 

agencies must take these citizen complaints seriously but at the same time ensure fairness 

to their peace officer employees.  The Bill of Rights Act therefore gives officers a chance 

to respond to allegations of wrongdoing.”  (County of Riverside v. Superior Court (2002) 

27 Cal.4th 793, 799 (Riverside); see also regarding the overall purposes of the act: 

Burden v. Snowden (1992) 2 Cal.4th 556, 561; California Correctional Peace Officers 

Assn. v. State of California (2000) 82 Cal.App.4th 294, 304; Upland Police Officers 

Assn. v. City of Upland (2003) 111 Cal.App.4th 1294, 1301-1303.) 

 Going to the specific sections of the Act relied upon by appellants, section 3303 

provides, in pertinent part: “When any public safety officer is under investigation and 

subjected to interrogation by his or her commanding officer, or any other member of the 

employing public safety department, that could lead to punitive action, the interrogation 

shall be conducted under the following conditions. . . . [¶]  (g) The complete interrogation 

of a public safety officer may be recorded.  If a tape recording is made of the 

interrogation, the public safety officer shall have access to the tape if any further 

proceedings are contemplated or prior to any further interrogation at a subsequent time.  

The public safety officer shall be entitled to a transcribed copy of any notes made by a 

stenographer or to any reports or complaints made by investigators or other persons, 

except those which are deemed by the investigating agency to be confidential.  No notes 

or reports that are deemed to be confidential may be entered in the officer’s personnel 

file.  The public safety officer being interrogated shall have the right to bring his or her 

own recording device and record any and all aspects of the interrogation.”  (§ 3303(g).)   
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 Section 3305 then goes on to provide: “No public safety officer shall have any 

comment adverse to his interest entered in his personnel file, or any other file used for 

any personnel purposes by his employer, without the public safety officer having first 

read and signed the instrument containing the adverse comment indicating he is aware of 

such comment, except that such entry may be made if after reading such instrument the 

public safety officer refuses to sign it.  Should a public safety officer refuse to sign, that 

fact shall be noted on that document, and signed or initialed by such officer.”  (§ 3305, 

italics added.)   

 Section 3306 follows on from this and provides: “A public safety officer shall 

have 30 days within which to file a written response to any adverse comment entered in 

his personnel file.  Such written response shall be attached to, and shall accompany, the 

adverse comment.”  (§ 3306.) 

 As the first sentence of section 3303 makes clear, its protections apply when, but 

only when, the investigation and interrogation is being undertaken by the “commanding 

officer, or any other member of the employing public safety department” of the peace 

officer in question. (§ 3303.)  Such was not the case here, and hence section 3303(g) does 

not require the production of “any notes made by a stenographer or . . . any reports or 

complaints made by investigators or other persons . . . .”  (§ 3303(g).)  In People v. Velez 

(1983) 144 Cal.App.3d 558, 564, our colleagues in the Fifth District held exactly this, 

rejecting the claim of a member of the Huron Police Department that section 3303(g) 

applied to an interrogation of him by a member of the Fresno County Sheriff’s 

Department.  Citing the language quoted above from the first sentence of section 3303, 

the court held that “[b]y its own terms, section 3303 does not apply to the facts of this 

case.”  (People v. Velez, supra, 144 Cal.App.3d at p. 564.)  To the same effect is Shafer v. 

Los Angeles County Sheriff’s Dept. (2003) 106 Cal.App.4th 1388, 1399-1400, where the 

court held that section 3303 did not apply to a sheriff’s deputy who had been deposed by 

an attorney from the same county’s counsel’s office in connection with a worker’s 

compensation claim.  There was no showing, the court held, that the county counsel was 
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acting “‘in concert’” with the officer’s “commanding officer or the sheriff’s department” 

(id. at p. 1399) and thus the statute was not applicable.3 

 Both the applicable law and the result is, however, quite different regarding 

section 3305.  In Aguilar v. Johnson (1988) 202 Cal.App.3d 241 (Aguilar), a citizen who 

had a criminal action pending against her filed a “citizen’s complaint” against Turlock 

police officer Aguilar.  The complaint was never investigated because “it was a copy 

rather than the original and because a criminal action was pending against the 

complainant arising out of the same facts as the citizen’s complaint.  The complaint was 

placed in a confidential investigation file separate from appellant’s personnel file.”  (Id. 

at pp. 245-246.)  The complaint nonetheless saw the light of day via a Pitchess motion 

filed by the complainant in connection with her prosecution.  In response to that motion, 

the “citizen’s complaint was taken from the confidential complaint file and placed in 

appellant’s personnel file” and then produced to the court in response to the Pitchess 

motion.  (Id. at p. 246.)   Aguilar found out about the complaint approximately nine 

months after its production and was then permitted to see it and comment on it in writing.  

After a meeting between appellant’s attorney, the Turlock Chief of Police, and its City 

Attorney, the complaint was “removed. . . from appellant’s personnel file” and the 

Turlock chief agreed that, henceforth, all such complaints “would be kept in a file 

separate and apart from the personnel files.”  (Ibid.)   

 Aguilar was still dissatisfied with this resolution and filed a petition for a writ of 

mandate against his chief who, throughout the dispute and the litigation “steadfastly 

maintain[ed] that a citizens’ complaint is not an adverse comment within the meaning of”  

sections 3305 and 3306.  The Fifth District disagreed: “[T]he Chief’s compliance with 

                                              
 3 In so holding, the court distinguished a case relied upon by appellants here, 
namely our decision in California Correctional Peace Officers Assn. v. State of 
California, supra, 82 Cal.App.4th 294.  In that case, we held that section 3303 applied 
because the record made very clear that, there, the two agencies (California’s 
Departments of Corrections and Justice) “must be considered to have been acting 
together in this investigation.” (Id. at p. 307.)  Nothing in the record before us would 
support a similar conclusion.  
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Government Code sections 3305 and 3306 is not excused simply because the complaint is 

placed in a file separate from the personnel file.”  (Aguilar, supra, 202 Cal.App.3d at p. 

251.)  In support of this holding, the court cited and relied upon Miller v. Chico Unified 

School Dist. (1979) 24 Cal.3d 703, 712-713, where “under an analogous provision of the 

Education Code” (Aguilar, supra, 202 Cal.App.3d at p. 251), the Supreme Court held: “A 

school district, however, may not avoid the requirements of the statute by maintaining a 

‘personnel file’ for certain documents relating to an employee, segregating elsewhere 

under a different label materials which may serve as a basis for affecting the status of the 

employee’s employment.”  (Miller v. Chico Unified School Dist., supra, 24 Cal.3d at pp. 

712-713.) 

 Over a decade later, the Supreme Court relied on the holding of Aguilar in its 

decision in Riverside, supra, 27 Cal. 4th at pp. 801-802.  In that case, the City of Perris, 

in Riverside County, had received “a citizen complaint to the effect that [an officer 

named Madrigal] had engaged in significant illegal conduct while on duty.”  (Id. at p. 

795.)  The city never informed Madrigal of the complaint nor allowed him to see it until 

after the litigation commenced, however.  (Id. at p. 796.)  That litigation was triggered by 

the disbandment of the Perris police department and that city’s subsequent decision to 

contract out its law enforcement services to the County of Riverside.  All of Perris’s 

former police officers were formally discharged by it but then taken aboard the county 

payroll on a probationary basis and thus “subject to the usual background investigation 

applicable to other new applicants for the position of deputy sheriff, including, at the 

discretion of the County, a polygraph examination.”  (Ibid.)   

 Thereafter, in connection with his attempt to transfer to the Riverside County 

Sheriff’s Department permanent payroll, Madrigal was asked to and did sign numerous 

“advisement” and waiver forms, including one specifically acknowledging that the 

sheriff’s department could and would conduct a “background investigation” of him.  

(Riverside, supra, 27 Cal. 4th at p. 797.)  In connection with that investigation, Madrigal 

was asked to and did submit to a polygraph examination regarding his alleged 

misconduct while employed by the City of Perris.  In the course of that examination, he 
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later alleged, he first learned about the earlier citizen’s complaint.  As a result of the 

results of the polygraph examination, he was dismissed from his probationary 

employment; consistent with its probationary employment policy, Riverside gave him no 

reason for his dismissal.  Madrigal sued under the Bill of Rights Act and, among other 

things, asked for copies of the documents in the County’s background investigation file.  

The trial court entered an order requiring the County to produce certain documents to 

Madrigal, an order the County challenged, unsuccessfully, in the court of appeal.   

 The Supreme Court granted review and unanimously sustained the trial and 

appellate courts regarding the applicability of sections 3305 and 3306 to the documents 

ordered produced to Madrigal.4  In the course of its opinion, the court addressed 

Riverside County’s argument that the Bill of Rights Act did not apply to documents 

pertaining to “conduct prior to the commencement of employment.”  (Riverside, supra, 

27 Cal.4th at p. 800.)  It rejected that contention relying strongly on the holding in 

Aguilar:  “The plain language of the Bill of Rights Act is inconsistent with the County’s 

effort to distinguish its background investigation file in this way.  The Act applies to any 

adverse comment ‘entered in [an officer’s] personnel file, or any other file used for any 

personnel purposes.’  (§ 3305, italics added.)  In Aguilar, supra, 202 Cal.App.3d 241, the 

Court of Appeal construed this language broadly to include any document that ‘“may 

serve as a basis for affecting the status of the employee’s employment,”’ including citizen 

complaints the law enforcement employer kept in a file separate from the officer’s 

personnel file.  [Citations.]  Consistent with the holding in Aguilar, we reject the 

assertion that a law enforcement agency’s background investigation of a peace officer 

during probationary employment is somehow not a personnel matter subject to the Bill of 

Rights Act.  The label placed on the investigation file is irrelevant.  The materials in the 

file unquestionably ‘“may serve as a basis for affecting the status of the employee’s 

                                              
 4 By a 4-3 vote, however, and in a part of its decision not pertinent here, the court 
held that Madrigal had waived his rights under the Bill of Rights Act by the various 
documents he signed when entering his probationary employment period with the county.  
(Riverside, supra, 27 Cal.4th at pp. 804-810.) 
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employment . . . .”’ (Aguilar, supra, 202 Cal.App.3d at p. 251).”  (Riverside, supra, 27 

Cal. 4th at pp. 801-802, italics added.)   

 Finally and most recently, in Sacramento Police Officers Assn. v. Venegas (2002) 

101 Cal.App.4th 916 (Sacramento Police Officers), the Third District Court of Appeal 

relied on the language and holdings of both Aguilar and Riverside in rejecting the 

contention of the Sacramento Police Department that the Bill of Rights Act did not 

require it to disclose to the pertinent officer information in its internal affairs files, 

information that did not result in any disciplinary action being taken against the pertinent 

officer (Officer Kime).  It held: “Consistent with the decision in County of Riverside, 

supra, 27 Cal.4th 793, we must give appropriate consideration to the fact that the 

Legislature utilized broad language in enacting sections 3305 and 3306. The events that 

will trigger an officer’s rights under those statutes are not limited to formal disciplinary 

actions, such as the issuance of letters of reproval or admonishment or specific findings 

of misconduct.  Rather, an officer’s rights are triggered by the entry of any adverse 

comment in a personnel file or any other file used for a personnel purpose.  [Citation.]  

[¶] . . . In its usual and ordinary import, the broad language employed by the Legislature 

in sections 3305 and 3306 does not limit their reach to comments that have resulted in, or 

will result in, punitive action against an officer.  The Legislature appears to have been 

concerned with the potential unfairness that may result from an adverse comment that is 

not accompanied by punitive action and, thus, will escape the procedural protections 

available during administrative review of a punitive action.”  (Sacramento Police 

Officers, supra, 101 Cal.App.4th at pp. 925-926.) 

 The court then went on to reject the Sacramento police department’s argument that 

its internal affairs files were not covered by section 3305: “The purposes of sections 3305 

and 3306 readily apply to an adverse comment on Kime’s internal affairs index card. The 

Department conceded at oral argument that if, in the future, a complaint is made against 

Kime and the internal affairs investigator reads Kime’s index card, an unexplained and 

unrebutted charge of neglect of duty could color the investigator’s view of Kime and 

affect the investigation of the new complaint.  This is the type of comment adverse to his 
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interest that the Bill of Rights Act gives Kime the opportunity to review and explain or 

rebut if he can.”  (Sacramento Police Officers, supra, 101 Cal.App.4th at pp. 928-929.) 

 Respondents contend that the holdings of these three decisions are not pertinent 

here.  In particular, they urge that the files of the OAA are separate and distinct from the 

personnel files of College employees.  They argue: “[T]he OAA’s files are confidential 

and are not created, maintained, or used for personnel purposes.  The OAA is not part of 

the Department of Public Safety, nor is it a part of the . . . College’s Human Resources 

Department.”5  Respondents further observe that the OAA does not provide copies of 

complaints of discrimination to either department.  Respondents then note several factual 

distinctions between this case and the three cases just discussed and, in the process, 

contend that “no discipline or disciplinary recommendation ever emanates from the 

OAA.”  They conclude their argument regarding the coverage of section 3305 by 

contending that “the OAA’s files are not maintained for any personnel management 

reason, but, instead, because Title 5 [i.e., §§ 59300 et seq. of title 5 of the California Code 

of Regulations] requires . . . College to create an OAA to address discrimination concerns 

in the college community.”6   

 Respondents’ arguments do not withstand scrutiny.  In the first place, their 

contention that the OAA’s discrimination complaint files are separate and distinct from 

                                              
 5 Hereafter, we will sometimes refer to this department by the abbreviation “HR.” 
 6 Both in the quoted sentence and elsewhere in their brief, respondents assert as a 
central premise that the College’s OAA is a “statutory creation” established “pursuant to 
its obligation under Title 5 of the California Code of Regulations, Section 59300 
et seq. . . .  This seems a bit of a stretch.  The referenced sections of the California Code 
of Regulations simply establish a procedure for the filing and processing of complaints of 
discrimination “on the basis of ethnic group identification, national origin, religion, age, 
sex, race, color, ancestry, sexual orientation, or physical or mental disability” and cite as 
the basis for that establishment a series of state and federal anti-discrimination statutes.  
(Cal. Code Regs., tit. 5, § 59300.)  Nowhere in the 30 plus sections of these regulations is 
there any reference to “affirmative action” much less a mandate for an “Office of 
Affirmative Action.”  More importantly, the regulations make no mention of either the 
existence of, maintenance of, or access to the records and files of the person or persons in 
the College responsible for investigating complaints of prohibited discrimination. 
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anything relating to appellants’ employment by the College’s Department of Public 

Safety is substantially undercut by the fact that copies of the letters to each appellant 

advising him of the filing of a discrimination complaint against him, and briefly relating 

the essence of that complaint, were sent to both their superior, the former chief of campus 

police, and the College’s Vice Chancellor of Finance and Administration.  Respondents 

argue that the copying-in of the chief was of no great moment because, per a declaration 

signed by him and filed in the lower court, “the Chief did not retain this correspondence 

permanently, nor did he draw an inference of wrongdoing against [either appellant] from 

the fact that OAA was conducting an investigation.”  There are several obvious answers 

to this: perhaps the former Chief did not permanently retain his copies of those letters nor 

draw any adverse inference from them, but (1) he certainly could have done both, (2) the 

incumbent Chief may act and feel differently as and when he or she gets copies of similar 

discrimination complaints,7 and (3) we are left to speculate as to what an individual well 

up this particular chain of command, Vice Chancellor Goldstein, thought about and did 

with his copies of the two letters.8 

 But an even more fundamental reason why respondents’ “these aren’t HR records” 

argument fails derives from the following pregnant sentence in their brief to us:  “The 

Human Resources Department does not receive or incorporate any part of the content of 

OAA files into an individual employee personnel file unless and until disciplinary action 

is taken against the employee as a result of an independent investigation conducted by the 

Human Resources Department in conjunction with the employee’s manager.”  (Italics in 

                                              
 7 This would seem to be particularly so because, as noted, both officers were 
“peace officers” within the meaning of the applicable Penal Code provisions, one of 
which requires an agency employing such officers to “establish a procedure to investigate 
complaints by members of the public against the personnel of these departments or 
agencies . . . .”  ((Pen. Code, § 832.5, subd. (a)(1).)    
 8 Common sense suggests, especially currently, that anyone overseeing college 
administration might be rather interested in a letter advising that a complaint had been 
filed by a faculty member with a Middle Eastern name charging a campus police officer 
with discrimination and harassment based on the faculty member’s “national origin and 
religion concerning incidents which began September 12, 2001.”  
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original.)  In support of this statement, respondents cite to a declaration in the record 

from the College’s HR manager, who basically says the same thing, i.e., that her 

department “does not receive any documents from the OAA’s discrimination 

investigation files or place those documents in an employee’s personnel files unless the 

employee has first gone through the City College’s employee discipline process.”  (Italics 

added.) 

 This being the case, respondents’ argument becomes flatly inconsistent with the 

holding of Sacramento Police Officers that what is important is the “potential unfairness” 

in denying access to the document or documents in question.  (Sacramento Police 

Officers, supra, 101 Cal.App.4th at p. 926, italics added.)  In explaining that point, the 

Third District stated: “[E]ven though an adverse comment does not directly result in 

punitive action, it has the potential of creating an adverse impression that could influence 

future personnel decisions concerning an officer, including decisions that do not 

constitute discipline or punitive action.”  (Ibid.)  And the Third District did not invent the 

potential unfairness standard; both Aguilar and Riverside make the point that what is 

relevant is not whether the document will serve or has served as a basis for disciplinary 

action but whether it may serve such a function.  (Aguilar, supra, 202 Cal.App.3d at p. 

251; Riverside, supra, 27 Cal. 4th at p. 802; cf. also Otto v. Los Angeles Unified School 

Dist. (2001) 89 Cal.App.4th 985, 996.) 

 Put another way, respondents’ argument ignores the express holding of Riverside 

that “[t]he label placed on the investigation file is irrelevant.”  The determinative factor is 

the potential relevance of the materials in those files to possible future action “‘affecting 

the status of the employee’s employment.’”  (Riverside, supra, 27 Cal. 4th at p. 802, 

quoting Aguilar, supra, 202 Cal.App.3d at p. 251.)  This conclusion is, of course, 

reinforced by the critical language in section 3305 which makes clear that the mandates 

of that provision apply not only to a formal personnel file but also to “any other file used 

for any personnel purposes by his employer.”  (§ 3305.)  

 Respondents’ argument that the filing of the complaints had no adverse effect on 

appellants also overlooks the requirements of the California Code of Regulations 
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provisions they rely upon as the basis for the very existence of the College’s OAA, 

namely, sections 59300 et seq. of title 5 of that code.  These provisions spell out in 

considerable detail what a community college must do when a complaint of a prohibited 

form of discrimination is presented to it.  Each district must first appoint “a single person 

as the district officer responsible for receiving complaints” of discrimination  (Cal. Code 

Regs., tit. 5, § 59324) and, when “charges of unlawful discrimination” are brought to his 

or her attention, attempt to resolve them “informally.”  (Cal. Code Regs, tit. 5, § 59327, 

subd. (a)(1).)  If that cannot be done, however, and a “written complaint” is filed with 

either that officer or the Chancellor of the California Community Colleges, a formal 

investigation must be conducted by the assigned district officer.  (Cal. Code Regs, tit. 5, 

§§ 59328, 59334.)  If the written complaint is filed with the responsible officer, he or she 

must immediately forward a copy of it to the Chancellor who must also be advised that 

the required investigation has commenced.  (Cal. Code Regs, tit. 5, §§ 59330, 59334.)  

The investigation must be concluded via a written investigative report within 90 days and 

a copy forwarded to the Chancellor and the complainant; the latter may appeal any 

findings or conclusions to, first, the local governing board of the college and then the 

Chancellor.  (Cal. Code Regs, tit. 5, §§ 59336, 59338, 59339.)  Unless an extension is 

granted, the entire process must be completed within 150 days, after which the 

Chancellor’s office is permitted to take over the investigative and enforcement process.  

(Cal. Code Regs, tit. 5,§§ 59340-59360.)  The penultimate section in this series then 

provides: “Upon a determination that a district has violated the provisions of this 

subchapter, the Chancellor shall notify the district of the action he or she will take to 

effect compliance,” which is then defined to include court action, cutting off “all or part” 

of state funding, etc.  (Cal. Code Regs, tit. 5, § 59360.) 

 Interestingly, although these detailed provisions make repeated reference to copies 

of the required documents and reports being supplied to both the complainant and the 

Chancellor, nothing is said regarding copies being furnished to any college employee or 

employees who are named in the informal charge or formal written complaint.  Thus, 

nothing in the regulations even purports to provide a substitute for the requirement of 
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section 3305 as and when a complaint of discrimination implicates a campus peace 

officer.  Whether that is a defect in the regulations is not properly our concern.  What is 

our concern is the obvious fact that the regulations mandate both a prompt and thorough 

investigation of any and all complaints alleging any form of discrimination and give 

oversight of such investigations to the Chancellor’s office.  This combination of facts 

compels the conclusion that complaints of discrimination which name specific College 

employees as the perpetrators of that discrimination could well result in significant 

employment consequences for those so named.       

 For all of these reasons, and particularly in light of the holdings of Aguilar, 

Riverside and Sacramento Police Officers, we have no difficulty concluding that section 

3305 applies to the documents requested by appellants. 

 Which leaves only the question of whether the CPRA also required the production 

to appellants of copies of the two complaints in question.  The scope and coverage of that 

statute is, of course, considerably broader than that of section 3305.  The CPRA starts out 

with a declaration that “access to information concerning the conduct of the people’s 

business is a fundamental and necessary right of every person in this state.”  (§ 6250, 

italics added.)  The statute is, as is well known, often a vehicle for attempts (many 

successful) by the media and other persons not directly involved in a particular issue to 

gain access to the files of public entities potentially pertaining to that issue.  (See, e.g., 

Williams v. Superior Court (1993) 5 Cal.4th 337; California State University, Fresno 

Assn., Inc. v. Superior Court (2001) 90 Cal.App.4th 810; City of Hemet v. Superior Court 

(1995) 37 Cal.App.4th 1411.)  But appellants’ petition and complaint sought only access 

by them to the two complaints in question.  As we have just held, as peace officers, 

appellants have exactly that right of access pursuant to section 3305.  There is, therefore, 

no reason for us to parse the interesting but delicate issues of whether either the specific 

exemption to the CPRA’s disclosure requirement set forth in section 6254 or the more 

general “public interest” exemption of section 6255 applies here.  (Cf. Johnson v. Winter 

(1982) 127 Cal.App.3d 435, 437-440; City of Hemet v. Superior Court, supra, 37 

Cal.App.4th at pp. 1421-1422.)   
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IV. DISPOSITION 

 The judgment appealed from is reversed and the matter remanded to the trial court 

for action not inconsistent with the foregoing opinion.  Costs on appeal are awarded to 

appellants. 

 
 
 
 
       _________________________ 
       Haerle, Acting P.J. 
 
 
We concur: 
 
 
_________________________ 
Lambden, J. 
 
 
_________________________ 
Ruvolo, J. 
 
 
 
 
 
 
 
 
 
. 



 

 17

 

Trial Court:  Superior Court of San Francisco County 

Trial Judge:  Hon. Ronald E. Quidachay 

Attorneys for Appellants    David P. Clisham 
       William H. Sortor 
       Clisham & Sortor 
 
 
 
Attorneys for Respondents    Jeffrey Sloan 
       Renne Sloan Holtzman & Sakai, LLP 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
A104117, Seligsohn, et al. v. Day, Jr., et al. 
 
 


